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west virginia deparment of environmenial protection

Division of Water and Waste Management Harold Ward, Cabinet Secretary
601 57th Street SE dep.wv.gov
Charleston, WV 25304

Phone: (304) 926-0495

Fax (304) 926-0496

Division of Water and Waste Management
Water Quality Standards Program
Requirements Governing Water Quality Standards Rule

On June 4, 2021, the Department of Environmental Protection {DEP) Division of Water & Waste

Management commenced a forty-five-day public comment period and subsegquently held a public

hearing on July 19, 2021 to accept oral and written comments an propased revisions to the WV

legislative rule “Requirements Gaverning Water Quality Standards,” 47 CSR 2. DEP proposed the

following substantive revisions {summarized):

8.2.¢c

8.6
8.23

8.25

8.29.

Adding provision for evaluation of human health criteria on a case-by-case basis
through the NPDES permitting process

Removing human health criteria work group language

Revising human health criteria to match EPA-recommended criteria for select
organic compounds

Revising human health criteria to match EPA-recommended criteria far select
phenaolic compounds

Adding temperature standard for Summersville Lake tailwaters

Adding footnote i to Appendix E Table 1 to signify which human health criteria have
been revised to EPA 2015 recommended criteria
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Public Notice, Hearing, and Comments

The following sections are included:
A. Summary of Notices to Public
B. DEP response to comments

C. Written & Oral comments

A. Notices to Public

The public was noticed of WV Water Quality Standards {WQS) 2021 proposed rule changes in
several ways. On June 4, 2021, notice of proposed changes to 47 CSR 2 was published on the WV
Secretary of State’s website, and on June 4" the natice was also shared on the DEP public listserv.
On June 11 the notice was published in the WV State Register, Volume XXXVII, Issue 23. All notices
gave a brief summary of the praposed rule changes, pravided access to the proposed rule, and
notified the public that the comment period would be apen until the end of the public hearing at

6PM on July 19 held live via the Zoom platferm, and providing a link to attend the meeting.
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B. DEP response to comments

WYV Department of Environmental Protection (DEP) response to
comments to 47 CSR 2 Rule Revisions

DEP is grateful to every person and arganization who participated in this public process to revise
47 CSR 2 Reguirements Governing Water Quality Standards rule. Public involvement in this
process is invaluable because water quality is a concern for everyone who lives, works, and plays
in West Virginia. DEP thanks you for providing your views and concerns on this very important

subject. Specific responses to comments may be found below.
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Written Comments on 2021 Proposed WQS Rule — DEP Responses

Commenter: American Forest and Paper Association (Comments pages 1-11)

Comment : “West Virginia Department of Environmental Protection should develop human health
water quality criteria revisions suited to the unique characteristics of the state’s waters.” The
commenter further expressed that “States are not required to adopt EPA’s National HHWQC.”
The commenter stated that EPA allows flexibility in adopting HHWQC citing criteria approved by
EPA for the state of Idaho stating that these criteria deviated significantly from the 2015 EPA
recommended criteria. The commenter further stated that “the national HHWQC are
unnecessarily conservative and based on unrealistic default vaiues” and that “the national
HHWQC are not necessarily applicable to West Virginia waters.”

DEP Response: While adopting scientifically defensible state-specific criteria is
encouraged by the United Stated Environmental Protection Agency (EPA), West Virginia
does not have the resources at this time to develop its own criteria. In the Human Health
Criteria Work Group that met from June 2020 to May 2021, DEP and work group members
determined that, while adopting EPA’s 2015 revisions for these 35 chemicals is necessary
as they represent more improved science than West Virginia’'s current water quality
standards, it is also important that West Virginia and EPA continue to consider improved
data to further develop protective human health criteria.

Comment 2: “There is a mare scientifically advanced way to calculate human health criteria: the
Probabilistic Risk Assessment (PRA)” and that WVDEP “should consider taking a probabilistic
approach to deriving the HHWQC.”

DEP Response: DEP has considered the use of a probabilistic approach to calculation of
criteria; however, DEP decided nat to use that approach at this time. Currently, no ather
state or authorized tribe has EPA-approved water quality standards in place that were
derived by use of the probabilistic approach. DEP will, however, continue to consider the
appropriateness of this approach for future revisions as more information becomes
available.
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Comment 3: “If WVDEP does adopt those national HHWQC, then WVDEP should allow interested
parties to correct EPA’s criteria on a case-by-case basis through the NPDES permitting process in
paragraph 8.2.c”

DEP Response: Thank you for your support of the proposed language of paragraph 8.2.c.

Commenter: U.S. Environmental Protection Agency (Comments pages 12-15)

Comment 1: “It appears that “alpha-BHC” has been misspelled”
DEP Response: Thank you. We have corrected this misspelling.

Comment 2: “EPA notes that WVDEP does not use a uniform unit of measure for its toxics criteria.
EPA recommends that WVDEP consider selecting a single unit of measure for its water quality
standards to improve public comprehension to avoid errors in implementation.”

DEP Response: Thank you for this suggestion. We have revised all units of concentration
for criteria in Appendix E Table 1 to reflect the pg/l units of measurement. For units which
were in milligrams per liter {mg/l), the unit has been changed to micrograms per liter
(ug/1) and the criterion increased by a factor of 1,000 to reflect this change. For units
which were in nanograms per liter {ng/l), the unit has been changed to ug/l and the
criterion has been decreased by a factor of 1,000 to reflect the change. For one criterion
which was expressed in picograms per liter {pg/l), the unit has been change to pg/l and
the criterion has been decreased by a factar of 1,000,000 to reflect the change. We have
also revised the units which were mistakenly labeled “ug/l” to the correct “ug/l.”

Comment 3: Regarding the addition of language in §47-2-8.2.c, “in order to meet the
requirements of 40 CFR §131.20(b) and 40 CFR Part 25, a public hearing must also be conducted.”

DEP Response: DEP understands that a public hearing will be required whenever §47-2-
8.2.c is utilized because without a 45-day public notice and hearing the revision would not
meet the federal requirements of 40 CFR §131.20(b) and 40 CFR Part 25, and thus could
not be approved by EPA as a water quality standard revisian.

Comment 4: “Any water quality-based permit limit that is based on criteria developed under this
provision {8.2.c} would not be effective until EPA approves the site-specific human health criterion
under CWA Section §303(c).”

DEP Response: DEP understands this and has stated it within paragraph 8.2.c. by stating
“Permit limits based on revisions to the human health criteria made in accordance with



N
s
1y

\&\\n

west virginia deportment of environmenicl profection

this paragraph are subject to a 45-day public comment peried and are subject to EPA
review under CWA 303(c).”

Comment 5: “In accordance with 40 CFR §131.6(e), the submittal to EPA for its review and
approval would need to be accompanied by certification by the State Attorney General or other
appropriate legal authority within the state that a criterion developed under this provision was
duly adopted pursuant to State law.”

DEP Response: DEP understands this, and any changes made in accordance with the
provision in 8.2.c. will be accompanied by a certification from West Virginia Attorney
General or other appropriate legal authaority within the state.

Comment 6: “To be effective for CWA purposes, site-specific criteria must be a provision of State
law as per 40 CFR §131.3(i). Accordingly, any site-specific criteria adopted under this proposed
section must be adopted as a regulation or other provision of State law. To ensure transparency
WVDEP should indicate where criteria adopted under this provision will be housed once the
criteria are finalized.”

DEP Response: Once criteria developed in accordance with paragraph 8.2.c. are finalized,
they will be inserted into West Virginia’s Water Quality Standards rule, 47 C.S.R. 2.

Comment 7: “Unless it is WVDEP’s intent under this prevision to alfow evaluation of any
component of the human health methodology, WVDEP should be specific as to what components

FA

can be revised under this provision, rather than just “cther relevant factors”.

DEP Response: DEP did not intend to limit permittees in utilizing paragraph 8.2.c. and
therefore did not specify compenents of the calculation that could or could not be
scientifically evaluated. Since the nationally recommended criteria were developed using
data available at the time, which in some cases may have been limited, any factars of the
calculation could he revised if scientifically defensible research is conducted that better
inform the factors.

Comment 8: “WVDEP should add a requirement that criteria developed under this provision be
developed in accordance with EPA’s Methodology for Deriving Ambient Water Quality Criteria for
the Protection of Human Health (2000) (EPA-822-B-00-004), its technical support documents
{particularly EPA-822-B-00-005 and EPA-822-R-09-008), Guidance for Conducting Fish
Consumption Surveys (823B16002), and other appropriate EPA guidance or scientifically
defensible survey methods.”

DEP Response: While this requirement is not explicitly stated in the language of
paragraph 8.2.c., DEP will encourage permittees to use EPA’s methodology and other

6
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appropriate EPA guidance or scientifically defensible survey methods. Applicants will also
be advised that if they do not use appropriate methodaology, revisions are unlikely to be
gain CWA Section §303(c) approval by EPA.

Comment 9: Regarding the proposed temperature criteria for East River, Greenbrier River and
Summersville Lake and its tailwaters, the commenter stated “In accardance with federal
regulation at 40 CFR §131.11(a), water quality criteria, including site-specific criteria, must be
based on sound scientific rationale and protect the designated use. West Virginia’s Category B2
designated use is for the protection of trout waters. WVDEP should provide data regarding site-
specific conditions and information demonstrating that the proposed site-specific criteria will be
protective of the Category B2 designated use in these waters.” Additionally, EPA states “EPA’s
review of the literature indicates that West Virginia’s native brook trout experience physiological
stress when water temperatures exceed 21 C (70°F) (Ovellet and Daniels, 2021); the upper
temperature limit is about 78°F for brown and rainbow trout and 72 F for brook trout (Piper et al.,
1982); and, that chronic temperature effects as well as temperature fluctuation play an important
role in limiting salmonid distributions (Wehrly et al., 2007). Finally, the commenter states “WVDEP
asserts that these waters exhibit higher natural temperatures than typically expected of B2 trout
water streams. If the higher temperature is a natural condition, WVDEP may want to consider if
these streams are actually natural trout waters, and whether a redesignation to the state’s
Category B1, warm water fishery stream designated use may be appropriate.”

DEP Response: In light of the EPA's comments regarding the revisions to the temperature
criteria, found in W.Va. C.5.R. §47-2, Appendix E, Tahle 1, Section 8.29.2 for the
Summersville Tailwaters, the WVDEP caonsulted with the WV DNR for guidance on the
applicahility of the B-2 trout water designation. Summersville tailwaters are the result of a
bottom release dam (Summersville Dam) in which the intake structure is approximately 53
meters below the surface of the lake. This creates a cold-water discharge that the WVDNR
manages for trout and stocks in the spring and fall primarily with rainbow trout. In the
past brown trout were also stocked but because of the presence of the Candy Darter, a
designated Species of Concern by the U.S. Fish and Wildlife Service, brown trout are na
longer stocked in this area due to potential predation.

It was concluded that the Summersville Tailwaters are appropriately designated as B-2
waters and revisions to the temperature criteria have been made to ensure protection for
all salmenid species known to reside in the Summersville tailwaters above Collison Creek.
The current statewide criterion for discharges in B-2 waters in the vicinity of spawning
areas change on September 1 from an hourly max of 70°F to a hourly max of 62°F. The
natural temperature of the water at the level of the intake often does not meet that limit
but is well below the 78°F upper temperature limit for rainbow trout referenced in the
EPA comment. The natural temperature of the lake water at the intake, 53 meters under

7
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the surface, may take some time to cool following the summer heat, but remains far
below that needed to maintain a protective environment for rainbow trout, for which the
tailwaters are managed. This temperature phenomenegn is somewhat unigue to bottom
discharging dams and currently is only needed at this location.

The revised criteria allow for up to 5°F fluctuation above ambhient water temperature and
sets a not to exceed threshald of 72°F at any time during the year. This revised criterion
considers the seasonal temperature fluctuations and is consistent with other temperature
criteria found in W.Va. C.5.R. §47-2, Appendix E, Table 1 allowing for a fluctuation of
water temperature up to 5°F above the natural condition. The 72°F not to exceed limit
was determined to be fully protective for the rainbow trout (Raleigh et al., 1984) for
which the tailwaters are managed and would act as a protective threshold for brook trout,
should the WVDNR stock them in the area. Broak trout are the most thermally sensitive
of the salmonid species occurring in WV and was therefore used to set the upper limit of
the B-2 designated use based on the thermal tolerance range of Brook trout (Piper et al.,
1982 and Ouellet et al. 2021).

The revised criteria will read as follows:
8.29.2 For the Summersville tailwaters {(Above Collison Creek):

Temperature shall be limited to no more than 5°F above natural temperature, not
to exceed 72°F any time during the year.

Commenter: Gas and Oil Association of West Virginia (Comments pages 16-17)

Comment: “implementing the revised {human health) criteria could have an economic impact on
thase who will be subject to the new criteria, many of which are far lower than existing criteria.
The DEP must conduct an ecanaomic impact analysis regarding the praposed revisions and provide
findings to the public before it can make an informed decision on final amendments to the rule.”

DEP Response: DEP is tasked to propase rules which present standards of water guality
which “protect the public health and welfare, wildlife, fish and aguatic life and the present
and prospective future uses of the water for domestic, agricultural, industrial,
recreational, scenic and other legitimate beneficial uses thereof” (W.Va. Code §22-11-
7b(c)). As far as considering potential impact on the regulated community, §22-11-7(b)
expressly prohibits DEP from specifying “the design of equipment, type of construction or
particular method which a person shall use to reduce the discharge of a pollutant.”
Furthermore, because economic impact is not listed in W. Va. Code §22-11-7(b) among
the factors DEP may consider in developing water guality standards, DEP does not possess

8
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the authority to evaluate potential economic impacts of water quality standards to
individual permit holders.

Additionally, DEP daes allow for relief when dischargers are unable to meet West
Virginia’'s standards of water guality due to adverse ecanomic and social impact. As such,
dischargers may apply to DEP for a water guality standards variance or use removal,
following application and hearing, as provided in 46 CSR 6. When applying for one of
these, the applicant supplies required information to DEP detailing the “adverse economic
and social impact” which precludes attainment of the designated use, and would establish
a variance term during which the highest attainable condition, as opposed to the water
guality criterion concentration, would be met.

Commenter: Mountain State Carbon (Comments pages 18-29)

Comment 1: “Cleveland-Cliffs recommends that the Department preserve the currently-effective
human health water quality criteria.” The commenter further asserted that “states are not
required to adopt nationally recommended water quality criteria” and further stated that “40 CFR
§131.11(a) requires states to adopt criteria that protect the designated use and that are based on
sound scientific rationale” which “provides states the opportunity to conduct the analysis needed
to develop state-specific criteria based on waterbody-specific designated uses, the costs of
meeting the criteria, the benefits of the adoption of the criteria, the local and statewide
socioeconomic costs, and other relevant factors.” The commenter further stated that “the 2015
USEPA nationally recommended human health water quality criteria incorporated overly
conservative default values and assumptions” and that “USEPA failed to carrect critical flaws and
errors in methodology in publishing its 2015 nationally recommended human health water quality
criteria.” The commenter added that the “development of the USEPA NRHHWQC was
controversial” citing the comment letter from WVDEP to USEPA regarding the draft criteria and
that “these criteria do not consider state-specific data.”

DEP Response: Please see response to similar comments from both American Forest and
Paper Association and the Gas and Oil Association of West Virginia.

Comment 2: “Cleveland-Cliffs endorses the Department’s proposed revision to allow evaluation of
human health criteria on a case-by-case basis.”

DEP Response: Thank you far your support of the proposed language of paragraph 8.2.c.
Comment 3: “Cleveland-Cliffs believes that a “fiscal note” provided on page 2 of the revised WQ5

proposed by the Department does not meet the requirements of the West Virginia Administrative
Procedures Act (§29A-3-1, et seq).
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DEP Response: Please see response to a similar comment from Gas and Oil Association of
Woest Virginia.

Commenter: United States Department of the Interior National Park Service
(Park) (Ccomments pages 30-79)

Comment: Regarding the section 8.29 proposed temperature criteria revision, the commenter
suggested “providing additional data and rationale clearly demonstrating that the referenced
waters within Park Service boundaries presently reflect naturally occurring conditions as described
in §47-2-2, 2.11.” The commenter also suggested that DEP provide “detailed methodology
regarding how “natural temperature” will be determined to appropriately identify what
temperature represents 5 F above natural temperature.” “The standard does not clearly provide
rationale that the referenced waters currently represent a naturally occurring temperature regime
nor is the natural baseline presented to a straightforward interpretation to determine when
waters are 5 F above natural temperatures. The proposed changes will patentially impact Park
resources by allowing a temperature increase that will negatively impact Candy Darter habitat
and the survival of other aquatic organisms typically adapted to cold water systems. To minimize
these impacts, the Park suggests that WVDEP reconsider a site-specific temperature adjustment
to B2 waters in the Park boundaries below Summersville Lake and its tailwaters {above Collison
Creek) and revert to the more conservative temperatures expected in all other B2 waters.

DEP Response: Consistent with W.Va. C.S.R. § 47-2-2.11(a) DEP considers natural
temperature to mean the temperature of water unaffected by, or as a consequence of,
water use by an entity. The Summersville Lake tailwaters will remain a B-2 trout water and
the temperature criteria was established to protect the designated use, which should also
be protective for the Candy Darter (Ftheostoma osburni). An endangered species review
process is also available to the U.S. Fish and Wildlife Service in coordination with the EPA
for the DEP revisions to the WQS once appraved by the WV Legislature. In the specific
instance of the Summersville Lake tailwaters (above Collison Creek), water temperature
will be monitored at the intake of the hydroelectric facility approximately 53 m below the
surface of the lake, which is understood to represent the natural temperature for this
regulated hydroelectric facility. Temperature will also be monitored at the outfall of the
permitted facility to determine compliance with the water quality standard applicable to
the Summersville Lake tailwaters. Temperature fluctuation due to aperation of the
hydroelectric facility will be limited to no more than 5°F above natural temperature and
will not exceed 72°F any time during the year. Please also see response to a similar
comment from U.S. EPA Comment 9.

10
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Commenter: West Virginia Coal Association (Comments pages 80-82)

Comment 1: “WVCA cannot condone the lack of scientific support for EPA’s national
recommended criteria.”

DEP Response: In the Human Health Criteria Work Group which met from June 2020 to
May 2021, WVCA was well represented by an appointee from the Environmental
Protection Advisory Council. DEP and work group members determined that adopting
EPA’s 2015 revisions for these 35 chemicals is necessary as they represent more improved
science than West Virginia’s current water guality standards.

Comment 2: “WVCA supports the adoption of the revised criteria set forth in 47 CSR 2 only if

accompanied by the language in paragraph 8.2.c, as it provides the necessary flexibility to repair
EPA’s broken criteria as needed for regulatory compliance.”

DEP Response: Thank you for your support of the proposed language of paragraph 8.2.c.

Commenter: West Virginia Manufacturers Association (WVMA) (Comments pages 83-
24)

Comment: “WVMA supports the adoption of the 24 criteria proposed by FPA if the rule allows
interested parties to correct EPA’s criteria on a case-by-case basis through the NPDES permitting
process, as proposed in paragraph 8.2.c.”

DEP Response: Thank you faor your support of the proposed language of paragraph 8.2.c.

Commenter: West Virginia Rivers Coalition {WVRC) (Comments pages 85-91)

Comment 1: “WVDEP should adopt all remaining EPA recommended updates that strengthen
West Virginia’s human health criteria, and establish recommended criteria where standards
currently do not exist.”

DEP Response: The Human Health Criteria Work Group which met from June 2020 to
May 2021, in which the WVRC was well represented by an appointee fram the
Environmental Protection Advisory Council, examined EPA’s 2015 nationally
recommended criteria. While these monthly work group meetings provided the time
necessary to fully understand how EPA’s approach to the data informed EPA’s 2015
revision of human health criteria, the time did not allow for examining the additional

11
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criteria recommended by EPA that are not currently in WV water quality standards. DEP is
proposing to adopt EPA’s 2015 revisions far the 35 remaining chemicals currently in WV
water guality standards but has not proposed adopting new standards inte the rule at this
time. DEP will continue to review these additional nationally recommended criteria and
the use of these chemicals in West Virginia when propaosing future updates to WV's
standards.

Comment 2: “WV Rivers opposes weakening of existing standards. We request that WVDEP
restore the following criteria: Benzo (k) Fluoranthene (Category A), DDT, Chrysene, Gamma BHC
and Methy! Bromide.”

DEP Response: The Human Health Criteria Work Group that met from June 2020 to May
2021 set out to learn about water gquality standards, how scientific methods were used to
determine these standards, and how recent changes made by the EPA have affected
water guality standards far the protection of human health. The work graup studied how
EPA’s 2015 criteria were calculated, asked guestions of EPA regarding their methodology,
and considered how specific data decisions were made by EPA. In most cases, EPA’s data
decisions matched how the HHC Wark Group would approach the same decision-making.
Upon extensive review and after receiving answers from EPA on questions about
methodalogy, the HHC Work Group determined that EPA seemed to adhere to its
methodalogies in data decisions. The HHC Work Group’s research led to the proposal of
the 35 current updates because the methadology that EPA used to calculate these criteria
was sound even though available data was in some cases limited. Based on this research,
DEP has proposed EPA’s recommended criteria for use in WV despite whether the criteria
have become mare or less stringent. All the criteria revisions praposed are designed to be
fully protective of designated uses for human health.

Comment 3: “The proposed addition of Paragraph 8.2.c should be rescinded,” and “paragraph
8.2.c may be interpreted to allow a change in water quality standards without going through the
requisite procedures of the federal Clean Water Act. A change to water quality standards is an
action that is separate and distinct from the permitting process and subject to public scrutiny, EPA
oversight, and the safeguards of the state lawmaking process.”

DEP Response: See response to EPA Comments 3,4, 5, and 6.

Comment 4: “Paragraph 8.2.c does not specify whether modifications to water quality criteria
following the procedures set forth in this paragraph will apply statewide or only to the receiving
stream for the NPDES permit.”

12
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DEP Response: Depending on the study conducted and data presented, the case-by-case
evaluations made by applicants pursuant to paragraph 8.2.c. could apply either statewide
or site-specifically. The paragraph does not specify the scope of any potential evaluation
because that will not be known until the data is collected and the case-hy-case evaluation
is provided to DEP.

Comment 5: “Paragraph 8.2.c reduces the opportunity for public scrutiny and participation.
Unlike a triennial review process that often spans a full year of public meetings and various
forums for public input and open dialogue with agency officials, 8.2.c only offers a 45-comment
period. This is not a reasonable timeframe for the public to have a meaningfuf opportunity to
understand the science behind the proposed change and respond accordingly.”

DEP Response: Please see response to EPA Comments 3, 4, 5, and 6 as these comments
and the respaonses detail the requirements of Clean Water Act Section §303(c) and 40 CFR
§131.20(b) and 40 CFR Part 25 for state standards to be approved for Clean Water Act
purpaoses, including the required public input.

Comment 6: “Paragraph 8.2.c perpetuates and exacerbates inequities faced by disadvantaged
communities. The process offered in 8.2.c inherently and unevenly benefits large corporations
that can afford conducting studies that disadvantaged communities and small businesses typically
cannaot afford. It is common that facilities discharging toxins gaverned by human health criteria
are located in industrialized regions of the state which are often poorer communities already
struggling with problems related to social, economic, and environmental justice.”

DEP Response: It is not the intent of the proposed language to create a disparity based
on the size and economic resource level of permitted entities. All permitted entities are
subject to the requirements of 47 CSR 2 and it is the scle respensibility of any permitted
entity to provide all the required infermation and data to WVDEP for consideration when
making a request for a revision of water guality standards. In addition to being designed
to be fully protective of human health designated uses, any site-specific or statewide
criterion developed pursuant to paragraph 8.2.c. will be required to adhere to all state
and federal policies regarding enviranmental justice. EPA defines environmental justice as
follows:

“Environmental justice is the fair treatment and meaningful involvement of all
peaple regardless of race, color, natianal origin, or income, with respect to the
development, implementation, and enfercement of environmental laws,
regulations, and policies. This goal will be achieved when everyane enjays:

o The same degree of protection from environmental and health hazards, and
13
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e Equal access to the decision-making process to have a healthy environment in
which to live, learn, and work.”

Comment 7: “Footnote “i” allows weakening of all human health criteria through Paragraph
8.2.c. The proposed footnote has been applied to all human health criteria, and not just the
updated criteria.”

DEP Response: Footnote “i” to Appendix E Table 1 states the following:
“Category A and C criteria reflect EPA’s 2015 national recommended human health
criteria and are subject to evaluation described in subsection 8.2.c.”

This footnote has only been applied to human health criteria for which EPA’s 2015
recommended criteria were adapted in the previous rule revision and thase that are
currently proposed. The footnote has not been applied to human health criteria that
have not been revised to EPA’s 2015 recommended criteria.

Comment 8: “We request clarification and technical support documents for proposed changes to
the temperature standard for trout waters. Additionally, we would like clarification on the
specific reaches of these waterbadies impacted by these changes. The revisians would alfow
temperatures of 81 degrees Fahrenheit, but brook trout exhibit physiological stress at 68 degrees
Fahrenheit and mortality at approximately 70 degrees Fahrenheit. Additionally, Candy Darters
are a federally listed endangered species in the Greenbrier River and prefer the same temperature
range as brook trout.”

DEP Response: Based on comments received, DEP has decided to revise the proposed

language in 8.29.2. Please see respanse to U.S5. EPA Comment 9 as well as the literature
cited in that respanse.

Commenter: Aileen Curfman (Comments pages 92-93)

Comment 1: Regarding the proposed Section 8.2.c language, the commenter stated “That
revision allows exceptions to the standards if a manufacturer can provide results from a study
that indicates that exceeding a standard will not cause harm.” The commenter further stated
that “It is almost certain that bias, either conscious or unconscious, will find its way into the
study’s design and affect the result.”

DEP Response: Rather than allowing an exceedance of a standard, the proposed language

of paragraph 8.2.c. will provide a mechanism by which alternative criteria that will still be
pratective of the human health designated uses of the waterbody can be established. The

14
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methodalogy used will be reviewed by both DEP and EPA to determine the scientific
defensibility of results before any altered criterion is approved for use in WV.

Comment 2: Regarding the proposed Section 8.2.c language, the commenter stated, “This
revision would put residents who need clean water in the position of having to mount a legal case
and challenge the study’s findings with results of their own study.” The commenter further
expressed concern that residents would lack the financial resources to take on such a chalienge.

DEP Response: Please see response to a comments 3, 4, 5 & 6 made by WVRC.

Comment 3: “/ see that West Virginia DEP’s mission statement has changed since | looked it up a
couple of years ago. The encouraging words about protecting the environment and serving the
people have vanished. Your website now says “The WVDEP’s mission is to promote a healthy
environment. By allowing this loophole, the WVDEP is failing to fulfifl even this pitifully watered-
down mission.”

DEP Response: DEP’s stated mission is “to promote a healthy environment,” and the
mission of the Division of Water and Waste Management is “to preserve, protect, and
enhance the state’s watersheds for the henefit and safety of all its citizens through
implementation of programs cantrolling hazardous waste, solid waste and surface &
groundwater pollution, from any source.” DEP and DWWM take these missions very
seriously when administering our many programs, including setting the standards of
water guality to protect human health, public water supply, aguatic life, and all
designated uses of water.

While DEP’s mission statement isn’t being contemplated in the propesed revisions to 47
CSR 2, promoting a healthy environment is certainly what these revisions aim to do. The
praposed revisions also adhere to the stated scope of 47 CSR 2 Reqguirements Governing
Water Quality Standards, which is:

§47-2-1. General.

1.1. Scope. -- This rule establishes requirements governing the discharge or
depaosit of sewage, industrial wastes, and other wastes into the waters of the state
and establishes water quality standards for the waters of the State standing or
flowing over the surface of the State. It is declared to be the public policy of the
State of West Virginia to maintain reasonable standards of purity and guality of
the water of the State consistent with (1) public health and public enjoyment
thereof; (2) the propagation and protection of animal, bird, fish, and other aquatic
and plant life; and (3) the expansion of employment opportunities, maintenance
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